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Telephone: +1 619 236 1441 
Facsimile:  +1 619 236 0429 
 
Counsel for the Allegiant Investors  

 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

In re 
 
SERACARE LIFE SCIENCES, INC., 
a California corporation (d/b/a Therasource 
International; f/k/a The Western States Group, 
Inc.; d/b/a Biomedical Resources, a division of 
SeraCare Life Sciences, Inc.; d/b/a Genomics 
Collaborative, a division of SeraCare Life 
Sciences, Inc.; f/k/a Southwest Biological 
Services Western States Plasma Co., Inc.; d/b/a 
Boston Biomedica, Inc.; d/b/a SeraCare 
Bioservices; and d/b/a SeraCare Diagnostics),  

Debtor and Debtor-in-
Possession. 

Case No.  SD 06-00510 LA11 

Chapter 11 Proceeding 
 
 

DECLARATION OF BRIAN L. 
COHEN IN SUPPORT OF DEBTOR’S 
MOTION FOR ORDER (1) 
APPROVING BREAKUP FEE, (2) 
PAYMENT OF LEGAL FEES AND 
DUE DILIGENCE EXPENSES, AND 
(3) SETTING HEARING ON MOTION 
FOR APPROVAL OF SECURED 
FINANCING PURSUANT TO 
SECTION 364 
 
Date:  August 31, 2006 
Time:  3:00 p.m. 
Dept:   2 
Judge:  Hon. Louise DeCarl Adler 

  

The undersigned, Brian L. Cohen, hereby declares as follows: 

1. I am the Vice President of Robeco Investment Management, which, along with 

Cohanzick Management, LLC; Fairfield Greenwich Group; Foxhill Capital Partners, LLC; Gruber & 

McBaine Capital Management; Seven Bridges Management, L.P.; and Triage Capital Management 

LP (collectively, the “Allegiant Investors”) entered into a letter of intent (“LOI”) dated August 17, 

2006 with SeraCare Life Sciences, Inc. (the “Debtor” or “Company”).  I am the representative of 
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Allegiant Investors having had primary contact with the Debtor.  I make these statements based on 

my personal knowledge and could and would competently testify thereto.   

2. None of the Allegiant Investors is an affiliate or insider of the Debtor.  The Allegiant 

Investors are institutions that have more than sufficient resources to consummate the transactions 

contemplated by the LOI.  The LOI, which contains terms which are customary in financings of this 

nature, was entered into as a result of arms-length negotiations.  Since the execution of the LOI, the 

Allegiant Investors have voluntarily reduced the break-up fee in the LOI to $750,000 and have 

agreed to extend credit on an unsecured basis with administrative priority. 

Background 

3. The Allegiant Investors have spent considerable time and effort analyzing the Debtor.  

At the time the Allegiant Investors decided to make a financing proposal to the Debtor, the Ad Hoc 

Equity Holders Committee (the “AHEC”) had proposed to provide financing to the Debtor pursuant 

to a term sheet dated May 25, 2006, a copy of which is attached as Exhibit “A”.  The salient terms of 

AHEC’s proposal were a $15 million financing at 9% interest per annum payable monthly in arrears.  

This financing was offered on a secured basis and was convertible into a minimum of 26.3% of the 

common shares of the reorganized Company on a fully diluted basis.  In response to this term sheet, 

the Company, on June 16, 2006 submitted its own term sheet, which is attached as Exhibit “B”.  The 

Company’s term sheet contains the following salient terms: a $10.0 million financing at 8% per 

annum payable in arrears.  This financing proposal was on a secured basis convertible at $4.00 per 

share. 

4. A comparison of the respective proposals of the AHEC, the Debtor, and the Allegiant 

Investors is set forth in the table below.  When viewed only as debt financing, the proposals are 

similar.  As equity financing, however, the proposals are dramatically different.  The analysis below 

compares these differences in value, as it affects shareholders.  For the sake of brevity, the analysis 

below demonstrates the impact of the three proposals under three different enterprise valuation 

scenarios: $75 million, $125 million, and $200 million.  Under the different valuation assumptions, 

the following analysis demonstrates how much more beneficial the Allegiant Investor proposal is, as 

compared to the other proposals: 



Baker & McKenzie LLP 
101 West Broadway, 

Twelfth Floor 
San Diego, CA  92101 

+1 619 236 1441 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 3  
CASE NO. SD 06-00510 LA11 

DECLARATION OF BRIAN L. COHEN TO DEBTOR’S MOTION FOR OST 
SDODMS1/666148.3  

SeraCare 
Life 
Sciences 

All # / $ 
in MM's    

SeraCare 
Shares 
Outstanding 

           
13.5      

            
Proposing 
Group AHEC       Company Proposal     

Allegiant 
Investors   

Date 
Proposed 5/25/2006     6/16/2006     8/16/2006   
               
Amount  $      15.0    [a]  $          15.0    [b]  $      15.0   
Maturity 
Date 6/30/2007     

12 months from 
closing    

60 months from 
closing   

Priority Secured   Secured     Unsecured   
Loan Pricing 9.0%     8.0%     9.0%   
Default 
Pricing 11.0%          

Up to 
15%   

Conversion 
Terms 

A minimum of 26.3%of the 
common shares (on a fully-
diluted  basis) of the 
reorganized entity   

$4.00  

  

$5.50  

              
Analysis:  Value Transfer / 
Excluding Interest Received            
Future EV of 
SeraCare 
Life 
Sciences  $      75.0  

 
$125.0  

 
$200.0    $          75.0  $125.0 

 
$200.0    $  75.0  $125.0 $200.0 

               
  Low Mid  High   Low Mid  High   Low Mid  High 
New Bank 
Debt  $      10.0  $10.0   $10.0    $          10.0  $10.0  $10.0     $     10.0   $10.0  $10.0 
Investor 
Group Debt   $           -     $      -    $      -      $          15.0   $      -    $      -      $      15.0  $      -    $      -   
Value to 
Equity  $      65.0   $ 15.0  

 
$190.0    $          50.0  

 
$115.0 

 
$190.0    $      50.0  

 
$115.0 

 
$190.0 

Shares to 
Investor 
Group 

              
4.8  

             
4.8  

             
4.8                    -    

            
3.8  

            
3.8    

                
-    

            
2.7  

            
2.7  

New Shares 
Outstanding 

            
18.3  

           
18.3  

           
18.3                 13.5  

           
17.3  

           
17.3    

             
13.5  

           
16.2  

           
16.2  

% Shares to 
Investor 
Group 26.3% 26.3% 26.3%   0.0% 21.7% 21.7%   0.0% 16.7% 16.7% 
Implied 
Price Per 
Share  $      3.54   $6.27  

 
$10.36    $          3.70   $6.66  $11.01    $        3.70  $ 7.09 

 
$11.72 

Value 
Transfer to 
Investor 
Group  $        2.1   $ 15.2   $ 35.0    $             -     $10.0  $ 26.3     $             -    $4.2   $16.6  
 
 
Shareholder 
Loss of 
Value as 
Compared 
to Allegiant 
Investors 
Proposal  $       2.1   $11.1   $18.3    $             -     $  5.8  $  9.6       
            
[a]  Company had proposed $10.0 MM, but in subsequent conversations it has become clear that in actuality would have 
needed $15.00 MM which is value we have used. 
[b] Offered up to $25.00 MM to Company 
to facilitate emergence.         

The difference in the proposals can also be seen in the chart below. 
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5. In each instance, the proposal of the Allegiant Investors is superior.  From a pure 

share dilution standpoint, the AHEC proposal would have diluted other equity by at least 26.3% -- 

the minimum amount of equity in the Debtor which AHEC would have received.  The Company’s 

counterproposal would have resulted in investors receiving 21.7% of shares of the reorganized 

Company on a fully diluted basis.  In contrast, the Allegiant Investors’ proposal only results in our 

receiving 16.7% of shares outstanding on a fully diluted basis.  Furthermore, from a dollar 

standpoint, assuming a low $75 million enterprise valuation, the shareholders would benefit by $2.1 

million from Allegiant Investors’ proposal, as compared to the AHEC proposal.  At the high $200 

million enterprise valuation, the benefit jumps to $18.3 million.  As compared to the Company’s 

counterproposal, there would be no benefit at the $75 million enterprise valuation but there would be 

a benefit of $9.6 million at the high $200 million enterprise valuation.  This analysis understates the 

windfall the AHEC was attempting to obtain for another reason.  Upon information and belief, the 

AHEC holds approximately 28 percent of the Debtor’s equity.  As such, AHEC’s proposal would 

have resulted in AHEC having control over the Debtor, without paying a control premium. 
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6. In addition to advantages on basic financing terms, the proposal of the Allegiant 

Investors is more favorable with respect to other terms as well.  For example, the AHEC proposal 

required the payment of all fees and expenses of AHEC’s counsel (which amounted to $150,000, 

even prior to the date of consideration of AHEC’s term sheet by the Company!), plus an additional 

$100,000 monthly payment.  This provision alone could well have cost the estate more than the 

break-up fee being requested.   

7. Clearly, the Allegiant Investors’ proposal has created value for shareholders 

substantially higher than either the AHEC proposal or the Company’s counterproposal. The benefit 

provided to shareholders more than makes up for the small fees associated with the completion of 

this transaction, as any scenario would involve legal and due diligence fees.  The adjusted breakup 

fee is more than made up for by the significant savings the Allegiant Investors’ proposal has already 

provided to shareholders.  Moreover, the AHEC’s reflexive attempt to advance a rights offering or to 

belatedly match the Allegiant Investors’ proposal (without a break-up fee) in an untimely fashion 

demonstrates that we have encouraged, not chilled, the bidding. 

8. Had the Allegiant Investors desired to provide financing in the most opportunistic 

fashion, we would have proposed what the Debtor presumably was willing to accept (and the AHEC 

was unwilling to take).  We didn’t.  Instead, we decided to make a proposal, based on our internal 

valuation that we believed was both fair and beneficial to all concerned.  Consistent with that 

philosophy, we made a proposal more favorable than what the Company presumably was willing to 

accept.  In addition to the quantitative values the Allegiant Investors have already added, we believe 

that our continued participation would be further accretive to enhancing the Company’s welfare and 

benefiting all constituents. 

The Process 

9.  The Allegiant Investors have been very mindful of a Debtor’s obligations in a chapter 

11 case.  As such, we insisted that prior to accepting any term sheet from the Allegiant Investors that 

the Debtor afford other interested parties an opportunity to make their best offer.  We understand 

that both the AHEC and Gateway Capital Management LLC, parties who we understand have been 

involved in this case for a period of time, were provided an opportunity to bid by the Debtor.  These 
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parties either did not submit a bid or submitted a bid which was inferior to that of the Allegiant 

Investors. 

AHEC’s Allegations 

10.  In various pleadings the AHEC has asserted that as part of the Allegiant Investors’ 

negotiations of the LOI with the Debtor, we agreed to various parties receiving releases.  This 

assertion is false.  At no time was the subject of releases ever discussed with any representative of 

the Debtor.  In addition, it has been asserted that the Allegiant Investors would be entitled to a break-

up fee even if the Allegiant Investors do not fund.  This assertion is also false.  Our entitlement to a 

break-up fee is premised on funding.  The only circumstance where we would be entitled to a break-

up fee prior to funding is if the Debtor does not proceed with our financing, despite the Allegiant 

Investors’ willingness to proceed.  Finally, it has been asserted that approval of a break-up fee would 

be inappropriate because the Allegiant Investors would re-trade deal terms after approval of the 

break-up fee.  This assertion is again false.  First, the Allegiant Investors do not conduct business in 

this fashion.  Second, the break-up fee is premised on performance of the material terms contained in 

the LOI.  If the material terms of the LOI change, the Allegiant Investors would not be entitled to a 

break-up fee. 

Conclusion 

11.  At all times, the Allegiant Investors have acted in good faith.  We have expended 

substantial time and effort in this matter and have played by the rules.  As demonstrated, we have 

already added value far beyond the amount of the break-up fee in question.  We believe it would 

compromise the integrity of the process if parties are allowed to replace the Allegiant Investors as a 

stalking horse financier, after failing to initially submit the highest and best bid, despite having an 

opportunity to participate and make a fair bid early on in the process.  Our track record  is  that  of  a 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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 constructive participant, while the track record of AHEC—which has been involved in this process 

from early in this bankruptcy case but has been unable to enter into any kind of agreement with the 

Debtor—speaks for itself. 

I declare under penalty of perjury under the law of the United States that the foregoing is true 

and correct. 

Executed this 28th day of August 2006, in New York, New York. 

 
         /s/ Brian L. Cohen    

      Brian L. Cohen 


















